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	Commercial Fact Finder

	
	Sale of Business/Purchase of
Business Agreement


Sale of Business/Purchase of Business Agreement


	Note: MOORESLEGAL Fact Finders are available for: your other business needs including partnerships & managed partnerships; Division 152 reviews; insurance funded (buy-sell) business succession; retirement, shareholder & service agreements.  

	This fact finder (for use by Moores Legal clients) is designed to help to ensure that we have the necessary information to prepare this agreement.  Please complete the information sought in this fact finder prior to your meeting with us.  It may also be helpful to have a preliminary meeting regarding business and personal planning issues, prior to putting any agreement cover in place.  

	Please complete if a particular person at MooresLegal needs to review this fact finder (otherwise leave blank)
	Attention:

	BUSINESS DETAILS (please print)

	Name of Vendor Company/Business
	

	Registered Office or Postal Address
	

	ACN (if company) and no of directors to sign documents, ie 1 or 2
	
	No of Directors

	Contact Person
	

	Contact Nos
	(Business) 
	(Home) 

	
	(Fax) 
	(Mobile) 

	Email address
	

	Preferred address for drafts
	[image: image1.wmf] Email address [image: image2.wmf] Postal address

	Annual client update (complimentary)
	[image: image3.wmf] Yes [image: image4.wmf] No

	Documents - preferred storage
	[image: image5.wmf]  MOORESLEGAL to hold   [image: image6.wmf] With advisor   [image: image7.wmf] Own arrangements

	Referring advisor’s name, address, telephone no & email (for forwarding copies of documents)
	

	
	

	
	

	Need for specific Intra-Business Agreement(s)?  
	Yes/No

	If an agreement or agreements are needed, please provide instructions (see Fact Finders) or arrange an appointment to discuss.


	Documents needed for Preparation of Agreement

Copies of family and unit trust deeds (the approval of appointors is often needed in these agreements.)


	Information for Preparation of Agreement


	1. Completion Date 
Will money be paid when business is handed over, or will payment be made on “terms” (over time, following completion?)

If “terms”, please provide detail
	

	2. Name(s) of Purchaser
(company, “pty ltd”, partnership, partnership with corporate or individual trustee, partnership of trusts, sole trader)
Nominee Purchaser

If you are yet to finalise the structure under which the business will be legally owned and operated you should ensure you have the right to nominate an alternative party.
	

	3. What is being sold? (e.g. business only, shares in the company, units in the unit trust).  Please note that we can advise on the best method of sale with respect to your tax requirements

Structure
We strongly recommend that our clients seek advice on Asset protection and structuring in respect of their equity interest.

Date of Sale
Purchase price $.................

Apportionment between goodwill etc

(please note that we can assist in determining the most tax effective apportionment of a purchase price between goodwill and other elements)

Deposit

When is completion date (eg. 90 days after signing, as agreed)

Retention Sum – Is there to be a deferral of part of the payment price?

Subject to finance?

	


	3A. Taxes

Do the parties intend to rely on the going concern GST exemption? (We can advise on whether it is available and draft the agreement accordingly).

Do the parties wish to seek the CGT small business concessions? (We can advise on their availability and the manner in which the sale should be structured to best qualify and /or obtain the best result).

We strongly recommend that our clients seek advice on the CGT small business concessions before settling on the manner of sale.
	

	4. Registered Office or Address

	

	5. ACN (if company) and no of directors to sign Deed, ie 1 or 2
	
	
No of Directors

	6. Name(s) of any Non-participating Parties
(eg investor who will retain investment regardless)
	

	7. Company Charges and other security
Details of any charges over the company (We will perform company searches to verify  any charge details and can prepare documentation and attend on banks re the discharge of charges)

Have any personal guarantees been given? (please provide detail)
	
	


	8. Warranties & Indemnities

Are the usual warranties and indemnities required?

(If uncertain, we can advise)
	

	9. Is there one or more registered business names?

 (include the number and name of each one)


	

	10. Business Premises
address and title particulars and owner details


	

	11. Lease – ( if any)

Name of Landlord

Is the landlord a related person or entity?

Is the lease in writing?
	

	11A. Terms of the Lease 
· Rent

· Term

· Rent review
· When review next due

· Options to review

· Special conditions

· Outgoings

· Details of any guarantor

	

	12. Mortgage

Details of any mortgage over the business premises
	

	13. Plant and Equipment

Please provide a list of those

· owned

· leased/hired – provide contact details and contracts for the service provider

· under hire/purchase - provide contact details and contracts for the service provider


	

	14. Stock 

· Is stock in addition to the base purchase price?

· stock levels
· manner of valuation

· how obsolete/slow moving will be dealt with
· do any stock providers provide stock pursuant to a contract containing a retention of title clause?
· are there charges over the company or chattel mortgages which would affect stock?
· will the parties agree on a maximum to be paid for stock?

	

	15. Debtors
Will these be purchased as part of sale or adjusted?

Where purchased, how will they be valued?  How will bad debts/doubtful debts be treated?  Will any debts be specifically excluded?

Where not purchased, how will they be collected?  Will the vendor collect/enforce personally or via the purchaser?
	

	16. Goodwill
Value of goodwill (please note that we can assist in determining the most tax effective apportionment of a purchase price between goodwill and other elements)

Goodwill in business name

Will the vendor change its name after sale?

(We can assist in advising whether a new name is available and in registering this new name or name change).


	

	17. Assistance Period/Trial Period
Will the vendor assist the purchaser before or after completion?  For how long?

Will a person related to the vendor be retained as a consultant to the purchaser?  For how long?

Will there be a trial period?  If yes, what are the agreed minimum takings?  What is the consequence if takings are lower (e.g contract ends, reduction of purchase price)?

	

	18. Intellectual Property
· Business Names

· Copyright

· Patents/Innovation Patents

· Trade Marks

· Service Marks

· Trade Names

· Designs

· Circuit Layouts

Please provide detail of the selected items
We will need to review any licenses and user agreements


	

	19. Licenses and Permits

Name of municipal council
Any other licenses (e.g. software, liquor?) – please provide copies or contact details

	

	20. Restraint
Is the vendor to be restrained from competing with the business after sale?
Are the directors or individuals to also be restrained?

(Depending on your industry and geographical location, we can assist in recommending a type of restraint that is likely to be enforceable)


	


	21. State or Territory law to apply
	

	22. Employees

Are there employees?

Are there key employees whose retention is critical to you?

Please provide list of employees and their entitlements and identify key staff

Will entitlements transfer or be paid out? (Please note that this choice may be limited by an applicable award or awards)

How will the following be adjusted?

· annual leave

· long service leave

· sick leave

Other adjustments  - specify whether allowance is to be made for expenses which overlap the completion date (eg insurance premiums, rates, permits, advertising)
	

	23. Customers/Suppliers
Are there key customers or suppliers whose retention is critical.  If so, should offer be conditional on them agreeing to continue dealing with you?
	

	24. Material Contracts

Please advise of and provide copies of material contracts (we can assist in transferring and obtaining necessary consents).
	

	25. Due Diligence

Is the transaction subject to you conducting due diligence investigations?

Is the offer conditional on you being satisfied as to the above?

Do you wish to include a right to renegotiate the purchase price if matters adversely affecting the price are found to exist?
	


Fact Finders 

Separate fact finders are available for estate/asset protection planning; powers of attorney; family, unit & testamentary trusts; specific purpose trusts such as child support, superannuation death benefit & estate proceeds trusts; charitable trusts & prescribed private funds; managed partnerships; & funded business succession, business management, retirement, shareholder & service agreements.
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	MOORESLEGAL Pty Ltd (ACN 005 412 868)
(DX 12808 Box Hill)
9 Prospect St, Box Hill 3128
12/1140 Nepean Highway, Mornington 3931
	-
	www.mooreslegal.com.au
Box Hill Tel: (03) 9898 0000 
Mornington Tel: (03) 5977 1263
Fax – all offices: (03) 9898 0333
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