
Two of our recent cases have involved the feeling 

of being ripped off.  One landlord felt like he 

was being ripped off when his tenant managed 

to sub-lease some low-value space for a high 

rent.  Why couldn't the landlord have achieved 

that rent for the premises?  Why did the tenant 

end up getting a better rent from the sub-tenant 

than the landlord could get from his tenant?   

In a separate case, one of our tenants felt like it 

was being ripped off when it received a demand 

by the landlord requiring the tenant to undertake 

over $1m of repairs and maintenance works 

(most of which were clearly landlord 

responsibility).  If those items had always been 

the responsibility of the landlord, why was the 

tenant being asked to fix them up before moving 

out?  

Although the answers to these questions are 

beyond the scope of these few paragraphs, it is 

obvious that people don't like being ripped 

off.   But, so often we see people ripping 

themselves off by refusing to get professional 

advice, or getting advice too late.  In the world 

of property law, no two documents should be 

the same because no two property transactions 

are the same.  The presumption that things are 

fine because the documents are the same as 

others you have seen is a dangerous 

presumption indeed.  Don't rip yourself off by 

the false economy of being self-advised.    

Whether you are an owner, investor, buyer, 

seller, landlord, tenant, agent, advocate, valuer, 

guarantor, franchisor or franchisee; nothing can 

replace the value of expert advice.  

One of the aims of our newsletters is to regularly 

share with you the things we learn in our 

property & construction dealings.  The lessons 

we learn have little benefit until they are applied 

by our clients.  So when you are getting into 

your next property or construction transaction, 

don't walk the tightrope without a safety net - 

get on the phone to your professional advisors 

and give yourself the greatest likelihood of 

success.  

We trust that you have every success in your 

world - happy reading.  

Andrew Boer  

Permitted use - watch out 

what your lease says 

So long as it describes the tenant's business then it's OK, right? 

Wrong. 

Every commercial or retail lease has a "permitted use" clause.  It dictates 

what kinds of activities are allowed on the premises. It has to be in the 

lease somewhere. But the wrong permitted use clause can be bad for a 

landlord and potentially devastating for a tenant.  

For a landlord, it is important to have boundaries on the kinds of activities 

permitted under the lease.  If a building was built to be an art gallery, 

allowing it to be used as a play centre may not be a good idea.  In a multi-

tenanted office building, it might not be suitable to have an addiction crisis 

centre situated next to a high-end financial planning firm (even though 

both might arguably come within the broad definition of "office").   Some 

tenancy mixes go well together; others don't.  It's as simple as that. 

A well-drafted permitted use clause will provide a landlord with some level 

of control over the tenant and the use of the premises. If the permitted use 

prescribed is too broad (for example «retail shop¬ - which arguably allows 

any use so long as things are being sold), a landlord may find itself 

confronted with an unanticipated use which may impact negatively on the 

value of the property or relationships with other tenants.  

However, tenants don't want a permitted use clause that is too restrictive. 

A tenant needs the permitted use to be wide enough to allow its business 

to grow, adapt and change in a changing business environment.  This is 

not as easy as it might sound.  One person's "ancillary use" is another 

person's "non-permitted use".  Unfortunately for tenants, Courts have 

traditionally taken a conservative approach to permitted use clauses. For 

example, a clause which allowed a tenant to operate a ­supermarket 

including all ancillary retail and service offers® was not broad enough to 

allow the tenant to bake its own bread (as this involved the manufacture 

rather than the sale of products). So much for the supermarket baking its 

own bread on site - it could not do so in this instance without the 

landlord's express permission (which could be withheld at its complete 

discretion).  

The permitted use of premises is also a key factor in an assignment of the 

lease. A landlord is usually entitled to refuse consent to an assignment of 

lease if the new tenant plans to change the use to a non-permitted use. 

This sounds fine, until you have a permitted use clause that specifies a use 

like "retail bakery with the trading name of Baker's Delight".  Such a  
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restrictive permitted use effectively prohibits an assignment of the lease to 

anyone other than a Baker's Delight operator.  If Baker's Delight wanted to 

assign the lease to Brumby's and leave town, it may have a hard time 

doing so.  

Tenants must think about the permitted use clause before signing a 

lease. It may even be suitable to request a clause which allows the tenant 

to change the permitted use with landlord consent, and an obligation on 

the landlord to act reasonably in relation to a proposed change.   

A permitted use clause is always a balancing exercise between landlord 

and tenant. The most important thing is to read the clause, consider the 

implications and go in with your eyes open.  

Lucy Crook 

Lawyer 

Retail leases regulation in a 

(minor) spin 

The County Court has recently caused a minor panic amongst (some) 

leasing lawyers in relation to the validity of the "third floor exemption" 

from the Retail Leases Act 2003 ("the Act").  

The "third floor exemption" is a rule introduced by the Minister that allows 

any office premises above the third floor, which is used primarily for the 

provision of retail services, to be exempt from the operation of the Act.  It 

means that high-rise office tenants do not get the protection of the Act. 

However, the County Court recently got itself all twisted up in considering 

whether or not the determination made by the Minister was valid (see 

Evans & Ors v Thurau Pty Ltd [2011] VCC 1354).  The determination was 

made and dated 29 April 2003.  But it was published in the Government 

Gazette on 30 April 2003, the day before the Act came into effect (1 May 

2003).  The Court made a comment (without having to give a final ruling) 

expressing the view that a determination made by the Minister, BEFORE 

the authorising legislation took effect was an act taken by the Minister 

"without power" and was probably invalid.  

This had the possibility to spread chaos through the entire CBD office 

leasing environment.  Imagine hosts of tenants all demanding that the 

landlord refund their land tax contributions.  Imagine the thousands of 

retail tenants exercising their right to continue occupying the premises at 

the end of their lease until the landlord gave notice whether it intended to 

offer a renewal of the lease or not.  Imagine the lawyers' picnic! 

In the end, it appears that the Minister's determination can be saved and 

landlords (and the Minister) can breathe easy again.  Two things make the 

determination valid: 

1. The determination expressly says that it comes into effect on 1 May 

2003, not on 30 April 2003; and 
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2. Section 13 of the Interpretation of Legislation Act (Vic) allows the 

Minister to make determinations before the legislation takes effect. 

Top points go to the lawyers acting for the tenant in Evans & Ors v Thurau 

Pty Ltd.  They had the County Court (and many of Victoria's leasing lawyers) 

wondering whether the floodgates had just been opened.   

Unfortunately for them, the regulatory framework remains in good shape 

and landlords with high rise office tenants can breathe a collective sigh of 

relief.  The "third floor exemption" will continue to apply in its current form. 
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DISCLAIMER:  This Property & Construction Briefing is of a general nature only.  Specific legal advice should be sought rather than relying on this Briefing. 
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